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Certifying Trial Court Decisions for
Review

By Philip A. Talmadge

"A trustee shall administer the trust solely in the interests of the beneficiaries."
-RCW 11.98.078(1)

You are trying a case and the court makes a ruling on discovery, the evidence or on a
dispositive motion that seriously affects how the case will proceed. You think about an
appeal.

In Washington, we have two types of appellate review - review as of right (RAP 2.2),
and all other cases (RAP 2.3).1 The issues subject to review as of right are listed in RAP
2.2(a). Review as of right is the easier course because you are before the appellate
court essentially automatically. Discretionary review is harder. Under RAP 6.2, you have
to demonstrate to the court why your case merits review. Such review is granted in 10%
or fewer of the instances in which it is requested.2

As a public policy, Washington law generally disfavors piecemeal appeals.3 But you can
improve your chances of obtaining interlocutory review by obtaining from the trial court a
certification for appeal as of right under CR 54(b)/RAP 2.2(d) or by certification under
RAP 2.3(b)(4).

These mechanisms improve your chances of immediate review even though a final
judgment has not been entered. This article explores how to accomplish that objective
and also how to resist such interlocutory review.

CR 54(b)

In cases involving multiple claims or multiple parties, if the trial judge determines that a
summary judgment order or order of dismissal under CR 12(b)(6) merits immediate
review, under CR 54(b) the judge must provide in the order that there is no just reason
for delay and an express direction that judgment should be entered. This is not a
mechanical finding.

The court must affirmatively find that there is, in fact, some danger of hardship or
injustice that will be alleviated by an immediate appeal.4 Factors for finding such
hardship or injustice were discussed by the Supreme Court in Schiffman v. Hanson
Excavating Co.,5 and include:



(1) the relationship between the adjudicated and the unadjudicated claims;

(2) whether questions that would be reviewed on appeal are still before the trial court for
determination in the unadjudicated part of the case;

(3) whether it is likely that the need for review may be mooted by future developments in
the trial court;

(4) whether an immediate appeal will delay the trial of the unadjudicated matters without
gaining any offsetting advantage in terms of the simplification and facilitation of that trial;
and

(5) the practical effects of allowing an immediate appeal.

Not all orders qualify for a CR 54(b) finding. As the Washington Supreme Court stated
in Doerflinger v. New York Life Ins. Co., the case must involve multiple claims, as
distinct from multiple theories of recovery.6 This is not a crystal-clear distinction.7

If the trial court properly certifies the order under CR 54(b), the order is a final judgment
and qualifies for review as of right under RAP 2.2(d). A party that does not appeal such
an order loses the right to appeal it once the final judgment on all claims and parties is
entered. If certification is improper, the appellate court may still review the matter, albeit
under RAP 2.3(b).8 The trial court's certification decision is subject to some deference
by the appellate court, but it is not conclusive.9

A successful CR 54(b) certification does not necessarily result in a stay of further trial
court proceedings.10 In fact, an order adjudicating less than all claims remains subject to
revision.11 You should file a motion for stay in the trial court or before the appellate court
under RAP 8.3 if you want to stay that portion of the case remaining after the entry of
the CR 54(b)-certified order on appeal.

RAP 2.3(b)(4)

For all of those trial court decisions that do not qualify under CR 54(b), RAP 2.3(b)(4) is
available.12 The judge must find that there is substantial reason for disagreement on the
legal question and immediate review will materially advance the ultimate termination of
the case. With respect to the latter requirement, this does not necessarily mean that the
order must terminate the case, but such an order is certainly more obvious as a reason
for review.

Merely because a trial court certified an order under RAP 2.3(b)(4) does not divest an
appellate court of its discretion under RAP 2.3(b) to deny review.13 There are no data
quantifying the benefit of certification on the chances of securing discretionary review,
but it is the author's view that certification does help.



There is no case law expressly interpreting RAP 2.3(b)(4) nor have the courts
enunciated a test for when certification is or is not appropriate. However, cases in which
discretionary review has been granted after Superior Court certification are
illuminating.14 These cases have several common threads.

First, each case involved the disposition of major claims on a motion for partial
summary judgment. Second, each case also involved an issue of first impression not
previously addressed by Washington courts; issues of first impression are appropriate
for RAP 2.3(b)(4) certification. Third, the issue or issues raised may recur in the lower
courts; appellate courts have paid close attention to certified questions that are
recurring in the trial courts.

RAP 2.3(b)(4) was expressly modeled by its drafters in 1998 on 28 U.S.C. 1292.15

Federal case law under the statute, which provides that interlocutory review is aimed at
institutional efficiency, is useful in interpreting RAP 2.3(b)(4).16 The order need not be
final. It does not even need to decide all of the issues pertaining to a party or even one
or more claims.17

Like Washington law, federal law has long evidenced a policy against piecemeal
appeals.18 In light of that policy, certification under the statute usually occurs only in
exceptional circumstances.19 The statutory requirements for such review are strictly
construed.20 The statute was not designed to open the floodgates to a vast number of
interlocutory appeals in ordinary cases.21 Federal appellate courts often decline review
even where a district court has certified the case.22

As in the case of review under CR 54(b), the granting of review does not mean the rest
of the case is stayed.

In cases involving multiple claims or multiple parties, you should think about whether a
trial court decision should be immediately reviewed by an appellate court. In pursuing
interlocutory review of such orders, you should pay careful attention to certification
under CR 54(b)/RAP 2.2(d) and RAP 2.3(b)(4) as a means of enhancing opportunities
for obtaining such review.
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